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SHALL OUR LAWS BE CODIFIED? 

BY FBEDEBIO B. COUDBET. 



Sib Edwabd Coke is said to have been a man of very bad 
temper and disagreeable manners. His own wife was unable to 
live with him and left him because of his harsh and overbearing 
methods ; but she has been leniently dealt with because her and 
his contemporaries concurred in her judgment as to the unde- 
sirability of constant companionship with so surly and unpleasant 
a person. But he was, nevertheless, a very great lawyer, the pil- 
lar of English jurisprudence, the foremost man of the Bar, a 
patriot to whom, according to Lord Campbell, the English-speak- 
ing people are mainly indebted for the liberty they now enjoy. 

The opinion of such a man on any question that involves the 
subversion of the old system of English jurisprudence must nec- 
essarily be of priceless value. If he could be summoned from the 
grave and made to testify upon such a subject, he would be list- 
ened to with the reverence due to a 3age, the confidence due to a 
proved expert, the submission due to a master. As there is no 
process known for compelling his attendance, we must perforce 
look into the monuments of learning that he has left be- 
hind him and seek to gather from them the testimony which his 
silent lips may no longer furnish. A very short search will satisfy 
us that he would have regarded with abhorrence the attempt to 
imprison the common law,'in a dungeon of epigrams and to sub- 
stitute treacherous and insufficient words for living principles. 
The justification for this invocation of a great lawyer's authority 
may be found in brief expressions which aptly condense and illus- 
trate two great and fatal objections to codification of the English 
common law. " I never knew but one or two questions of common 
law to puzzle the judges," and again, " If I am asked a question 
of common law I should be ashamed if I could not immediately 
answer it ; but if I am asked a question of statute law, I should 
be ashamed to answer it without referring to the statute book." 

Here we have in distinct and emphatic language, a strikiug 
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condemnation of codification. If the written law alone puzzles 
the judges and the confusion and uncertainty complained of 
arise mainly from statutes, to what extent will the evil be 
multiplied, when the old landmarks are swept away and only 
codes are left to guide the Courts in the administration of justice ? 
And what shall become of our Bar and the litigants, when the 
lawyers may no longer rely upon their knowledge of principles 
and rules, based on experience and consecrated by time, but 
must either rely upon an imperfect memory of statutory verbi- 
age or turn to a compilation, which, at best, is likely to confuse, 
mislead and vex the student until it has been passed upon and 
settled by the courts. When it has reached that point, assuming 
that it ever does, it would indeed require a wise man to tell what 
has been gained. In either case we must return to judicial in- 
terpretation. In the old system that adjudication turns upon 
principles, in the new one it turns upon words. The lexicon 
would play a more important part under the latter regime than 
the former, but what advantage there would be in this it is diffi- 
cult to see. 

The objection to statutes urged by Coke is as strong to-day as 
it ever was. There is scarcely a judge upon the bench of our 
higher courts who will not echo his complaint. There is none who 
will admit that he is not himself familiar with the principles of 
the common law in their application to the daily concerns 
of mankind. There is none who has not often labored to 
extricate meaning, sense or logic from a statute. The volumes 
of reports prove the truth of this with pathetic but unmistakable 
reiteration, and rise up in endless succession to warn rash inno- 
vators of the peril which they recklessly invoke. The history of 
the Statute of Frauds alone is eloquent to dissuade men from 
over-readiness to rely upon statutes. It has been the subject of 
dissection and investigation in England and America, by the 
sharpest surgical instruments of both countries, for the last 
two hundred years, and yet the experience of each day shows that 
ts capacity for mischief is not exhausted. 

It may not be denied that there is about the theory of codi- 
fication an element of almost irresistible attraction. The thought 
of formulating the whole body of the law into a brief and per- 
spicuous sentence and of placing it within the easy reach of all 
except the absolutely illiterate, is well calculated to enlist the 
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sympathy of a generous mind. Prom that to " hanging all the 
lawyers " there is but one short step in the way of social improve- 
ment. If every man is bound to know the law, why not put it 
into such a form that the obligation may not be ludicrously im- 
possible of performance ? The rule is now ironical and cruel at 
the same time ; why not so express the law that any searcher may 
find it with inexperienced thumb, while he waits for his dinner ? 
Bacon wrote many fine things in these brief but frequently re- 
curring periods. Why should not the humblest artisan ascertain 
for himself his rights, duties, and obligations, to his State, to his 
family, and to his fellow-citizens ? It would, indeed, be very 
beautiful — so would the millenium. The stern lessons of experi- 
ence put their veto on well-meaning projects of this character. 
Where has a code ever produced these results ? Where has any 
system compatible with freedom been devised to make the law- 
yer's existence unnecessary ? The Bar flourishes, with or without 
codes, and will flourish so long as Law decides the controversies 
between men, so long as society does not recognize Force as its 
chief motor and saving principle. 

It may, perhaps, be insisted that there are instances of actual 
and successful codification that prove, by their very existence and 
the benefits they have conferred, the futility of objections based 
upon mere theory. The most eminent of the now living advocates 
of codification produces in evidence the Ten Commandments and 
the Constitution of the United States ; others are content to point 
out the Code Napoleon and the German Code as illustrations of 
the claim that the law may be simplified and improved by con- 
densation into one volume. These assertions are entitled to con- 
siderate examination. Experience is, after all, the best teacher 
and, when it may justly claim success as its ally, needs no re- 
inforcements. Is it true, then, that the history of the past shows 
us that we may, and how we may, codify our common law ? 

As to the Decalogue and its effect, as an instance of success- 
ful codification, it is not easy to speak without the risk of 
apparent irreverence. If, as the great mass of God-fearing men 
believe, the Commandments were proclaimed by a Divine 
authority the illustration is simply irrelevant. Nothing is im- 
possible to Omnipotence. It is plain that an omniscient and all- 
powerful Being is not confined by our limitations. No one denies 
that an admirable scheme of law might be proclaimed and estab- 
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lished by inspired prophets. If scepticism, however, should sug- 
gest its doubts as to the literal truth of the Divine origin attrib- 
uted to the Commandments, it might still be argued that the 
case is not in point. The force and beauty of the Decalogue lie 
mainly in the fact that it is supposed to emanate from the Divine 
power. Strip it of its superhuman origin and test it by ordinary 
rules and you will find a series of prohibitions against wrong- 
doing, a catalogue of negative precepts that commend themselves 
to the general sense of civilized mankind, but which can hardly, 
by their generality, be used as a model for a merely human code. 
And even then, it might be added, that tomes ponderous and 
many have been written, as commentaries, by wise and good men 
to show that it is not always unlawful to kill or to steal, as those 
words are generally understood. 

The Constitution of the United States, pn the other hand, 
may not be likened to a Code of Laws. Our Constitution was 
and is but a treaty between several sovereign States forbidding 
many things which the general Government, created by that in- 
strument, would have otherwise been very likely to do. Its adop- 
tion was the culmination and crown of a series of success- 
ive acts. The first in point of time and importance was the 
Declaration of Independence ; the next the " Articles of Confed- 
eration and Perpetual Union Between the States," whereby they 
severally entered into "a, firm league of friendship with each 
other, for their common defence, the security of their liberties 
and their mutual and general welfare." Finally, the Constitution 
was created " to form a more perfect union, establish justice, in- 
sure domestic tranquillity, provide for the common defence, pro- 
mote the general welfare," etc. As a treaty intended to regulate 
the relations of sovereign States, it is plain that its provisions 
must be reduced to writing, and the most cursory examination 
will show that the predominant idea was to concede 
as little as might be consistent with the general pur- 
pose above named, to retain all that might be retained without 
danger to the common advantage, and to leave no door open to 
invasion, by the general authority, of the reserved rights of the 
States. Such an instrument can only be likened to a municipal 
code by a total disregard of most important differences. It 
cannot be cited as an instance of successful codification unless we 
close our eyes to the real and essential character of codification as 
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we understand the expression, viz., the reduction of an already 
existing system of law into a written and compact form, while the 
substance of the ancient jurisprudence is preserved. The Con- 
stitution of the United States was a novel experiment ; it super- 
seded no established system, it removed nothing that had com- 
manded the allegiance of men before its time. A new condition 
of things sprang into existence when it received its final seal of 
approval. Prom the very nature of the case, the Constitution 
must be reduced to the form of a written instrument. 

But even if we are to consider that our Charter may be likened to 
a codification of existing laws, might we not point by way of warning 
to the formidable array of volumes in which our great Justices, be- 
ginning with Marshall, have sought to explain the meaning of those 
concise sentences which the founders so carefully devised. John 
Marshall, the immortal pioneer in this Herculean task, did much 
to prevent open rebellion by the masterly exposition which he 
made of the meaning which should be attached to most happily 
chosen words. But his successors have been struggling, as he 
did, to extract sound principles of general application from brief 
sentences, and we are now governed more by what Marshall, 
Taney, Storey, and other illustrious men said that the Constitu- 
tion meant, than by anything that we can ourselves find in the 
language itself. If such a Constitution expounded by such men 
still requires deep judicial meditation and hesitating judgments 
from our most learned jurists, who will venture to say 
that a new statute, assuming to supersede a system that has 
grown venerable with ages of service, and assuming to regulate 
the most important social, domestic, political, commercial rela- 
tions of men, will be an unqualified success ? May not a great 
and flourishing State, the Empire State of this continent, where 
justice is administered at least as satisfactorily as it is in any part 
of the world, pause before it consents to tear down the old 
temple, for the purpose of building a new one with untried 
architects on an untried model, with many chances that it may 
not be superior to the one now in use ? 

"But," say the codifiers, "look at Prance and her splendid 
Code. Ask any intelligent and fairly educated Frenchman on what 
conditions he would part with it and note the indignant response. 
The Civil Code has achieved victories, no less renowned in peace 
than those that first made the victor of Marengo famous. Kay, 
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Napoleon himself, warrior as he was, felt that the great glory of 
his reign was written within the covers of his Code and that he 
would live by the peaceful triumphs that it wrought when Aus- 
terlitz and Jena were forgotten. Upon his greatness as a law- 
giver he based his appeal to posterity, and time, thus far, has 
ratified his claims." The argument is plausible, and as a plea 
resting upon actual experiment is deserving of consideration. 

Assuming, in the first place, that the Code Napoleon has 
triumphantly answered the expectations of its framers and has 
proved an efficient agent in the world's progress, it is important 
to examine into the sources of its existence and the causes of its 
success. We will readily perceive that there is no just reason to 
suppose that there is such a similarity between the situation 
that produced the French Code and that in which we now find 
ourselves. To admit the imperative necessity of a code for Prance 
one hundred years ago does not in the slightest degree prove that 
the admirable system of our English common law should give 
way to those who are ready to attempt the duty and to encounter 
the responsibility of its codification. 

"When the French Revolution broke out and violently removed 
the ancient land-marks, France found herself in a singularly 
confused condition. It is an old saying, 'none the wiser 
for being habitually clothed in Latin dress, that the condi- 
tion of a country is one of wretched servitude where the law is 
vague and uncertain. If this be true, the condition of the peo- 
ple was indeed deplorable, especially when the central power upor 
which so much of the system depended was ruthlessly removed 
and the uncertainty of jurisprudence was no longer mitigated by 
the supervision and control of despotic power. France was 
divided into two great principal jurisdictions : one in the north 
was governed by the droit coutumier, the other in the south by 
the written law. The former was the offshoot and legacy of 
Germanic invasion ; the latter testified to the supremacy of 
Rome. In addition to these two sources of jurisprudence, the 
relations of persons and the disposition of lands was to some ex- 
tent governed by feudal restrictions and practices. In fact, the 
law founded upon custom or coutume was partly made up of 
common law and partly of feudal law. Nor could it be said that 
the same coutume extended over any considerable extent of coun- 
try, for each province, nay district, boasted of its own coutume 
VOL. clvi. — NO. 435. 14 
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and administered it all the more tenaciously, because it differed 
from that which prevailed in the adjoining territory. When the 
fires of the Eevolution were first kindled, there were in France 
no less than two hundred and sixty coutumes. Practically there 
were two hundred and sixty codes in vigor, to harass the popu- 
lation of the country. The evil was and had been so great that 
as far back as the time of Louis XI. efforts had been made to 
codify the law. Colbert took it up and so much progress was made 
that a Civil Code was promulgated, but this was in reality nothing 
more than a Code of Procedure. It was only after Bonaparte 
came into power as Consul that the labor of centuries culminated 
in the present Code, and thenceforth, for the first time in her 
history, Prance was endowed with a national homogeneous system 
of equal laws. 

This necessarily brief and imperfect statement may suffice to 
show the different situations of Prance in 1789 and of the State 
of New York in 1893 relatively to each other. France absolutely 
required a system to wipe out hundreds of conflicting 
systems of law. Successions were regulated by different rules, 
according to the districts in which the property was situate. The 
rights dependent upon marriage contract changed their character 
as the parties took short journeys from home. The practice 
of the courts was as multiform as the rights which they 
were created to enforce. The nation was reduced to such straits 
that any change, provided it brought unity and simplicity, was 
sure to prove a blessing. Who will venture to say that 
there is any ground for comparison between the case thus pre- 
sented and our own ? Admirable as the French system may 
be, and is in many particulars, I have yet to discover the 
man of reasonable intelligence and education who believes that 
the rights of property and of person are not as safe within our 
borders as in France or any other country governed by the 
Civil Code. So true is this that the most earnest advocate of 
codification does not propose to change the law. He only seeks 
to change its dress. In this would codification with us be unique. 
Elsewhere it has been invoked, to remedy imperfect legislation and 4 
to remove objectionable customs which only the radical remedies 
of wholesale codification could effect. 

It has been conceded above, and indeed it is claimed, that the 
Code Napoleon has proved to be a great step in advance, perhaps 
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on^ of the most efficient auxiliaries, of modern European progress. 
It has at least consecrated the absolute equality of all men before 
the law. For this alone it deserves honor and respect. But 
what remains of the argument, so far as it is based on experience, 
if we should admit that the model code has fallen short of its 
promise and proved itself a failure ? And yet this is precisely 
what Mr. Austin, one of the most conspicuous defenders of codi- 
fication (in the abstract) most emphatically proclaims. He does 
not even undertake to show that the efforts of Napoleon as a 
law-maker were ineffectual. He starts out to show why the 
French Code tur r ad out to be a failure ! Space will not allow 
the reproduction of his curious arguments in support of so doubt- 
ful a propostf ' jn ; much less any criticism to disprove the value 
of his stric' ares. If Mr. Austin were not so serious as well as so 
eminent an author, we could hardly escape the conclusion that 
much of his writing upon the subject was done while in a hum- 
orous vein. For instance : " No code can be perfect ; there 
should therefore be a, perpetual provision for its amendment, or 
suggestions from the judges who are engaged in applying it, and 
who are in the best of all situations for observing its defects. By 
this means the growth of a judiciary law explanatory of and sup- 
plementary to a code cannot be indeed prevented altogether, but it 
may be kept within a reasonable bulk by being worked into the 
code itself from time to time " ! (Jurisprudence 2, p. 127.) 

"What a prospect this unfolds to the admiring eye of the seeker 
after condensation! The only escape from unreasonable bulk, 
lying in the facility to expand the Code ! We of New York will 
not dispute the proposition. We have a melancholy instance in 
the swelling volumes of our Code of Practice. These have at 
least been useful to show that the growth of judiciary law and 
unreasonable bulk in a code might amicably increase and multi- 
ply in harmony. Is it easier to regulate the concerns of a State, 
to define the duties of parent and child, master and servant", 
landlord and agent, than to provide for the commencement of 
a suit or the service of a summons ? If it is, a civil code may be 
practicable in our State ; but, instructed by the example of 
France, let us remember that she allowed, notwithstanding the 
pressure of her necessities, two centuries to intervene between 
the Practice Code of Colbert and the Civil Code of Napoleon. 

F. R. Coudbkt. 



